
 
        March 10, 2026 
  
Ferrell M. Keel 
Jones Day 
 
Re: The Kroger Co. (the “Company”) 
 Incoming Letter dated February 19, 2026 
 
Dear Ferrell M. Keel: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by LongView LakeCap500 Index 
Fund for inclusion in the Company’s proxy materials for its upcoming annual meeting of 
security holders. 

 
The Company represents that it has a reasonable basis to exclude the Proposal. 

Based solely on that representation, we will not object if the Company excludes the 
Proposal from its proxy materials. 

 
Copies of all of the correspondence on which this response is based will be made 

available on our website.  
 

Sincerely, 
 

Division of Corporation Finance 
Office of Chief Counsel 

 
cc: Richard Weiss 
 As You Sow  
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February 19, 2026 
 
 
 

  

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549  
shareholderproposals@sec.gov 

Re: The Kroger Co. 
Omission of Shareholder Proposal – As You Sow 
Securities Exchange Act of 1934 – Rule 14a-8 

Ladies and Gentlemen: 
    

This letter is submitted by The Kroger Co., an Ohio corporation (the “Company” or 
“Kroger”), in accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as 
amended (the “Exchange Act”), to the U.S. Securities and Exchange Commission (the 
“Commission”) to inform you that the Company intends to omit from its proxy statement and 
form of proxy in connection with its 2026 Annual Meeting of Shareholders (the “2026 Proxy 
Materials”) a shareholder proposal (the “Proposal”) submitted by As You Sow (the 
“Representative”) on behalf of LongView LakeCap 500 Index Fund. The Proposal is attached 
hereto as Exhibit A. 

The Company represents that it has a reasonable basis to exclude the Proposal based on 
the provisions of Rule 14a-8, prior published guidance and/or judicial decisions. We request that 
the Staff of the Division of Corporation Finance (the “Staff”) respond with a letter indicating 
that, based on this representation, the Staff will not object if the Company omits the Proposal 
from the 2026 Proxy Materials. 

In accordance with relevant Staff guidance, we are submitting this letter through the 
Staff’s online Shareholder Proposal Form. In accordance with Rule 14a-8(j), we are 
simultaneously sending a copy of this letter to the Representative as notice of the Company’s 
intent to omit the Proposal from the 2026 Proxy Materials. 
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THE PROPOSAL 

The Proposal states in part: 

RESOLVED: Shareholders request that the Board of Directors issue a report 
analyzing whether Kroger’s internal policies regarding non-interference, 
workers’ freedom of association, and collective bargaining rights are consistent 
with the International Labour Organization’s Declaration on Fundamental 
Principles and Rights at Work and the UN Guiding Principles on Business and 
Human Rights at reasonable cost and omitting privileged information.  

BASIS FOR EXCLUSION 

The Proposal may be properly omitted from the 2026 Proxy Materials pursuant to Rule 
14a-8(i)(7) given the Proposal deals with matters related to the Company’s ordinary business 
operations because (A) it relates to the Company’s management of its workforce and (B) it does 
not focus upon a significant policy issue. 

A. Rule 14a-8(i)(7) Background. 
 

Rule 14a-8(i)(7) allows a company to omit a shareholder proposal from its proxy 
materials “[i]f the proposal deals with a matter relating to the company’s ordinary business 
operations.” According to the Commission’s release accompanying the 1998 amendments to 
Rule 14a-8, the term “ordinary business” “refers to matters that are not necessarily ‘ordinary’ in 
the common meaning of the word,” but instead the term “is rooted in the corporate law concept 
providing management with flexibility in directing certain core matters involving the company’s 
business and operations.” See Exchange Act Release No. 40018 (May 21, 1998) (the “1998 
Release”). In the 1998 Release, the Commission stated that the underlying policy of the ordinary 
business exclusion is “to confine the resolution of ordinary business problems to management 
and the board of directors, since it is impracticable for shareholders to decide how to solve such 
problems at an annual shareholders meeting.” An exception to this principle may be made where 
a proposal focuses on significant social policy issues that transcend the day-to-day business 
matters of the company. See 1998 Release. The Staff most recently discussed its interpretation of 
how it will consider whether a proposal “transcends the day-to-day business matters” of a 
company in Staff Legal Bulletin No. 14M (Feb. 12, 2025) (“SLB 14M”), noting that a 
“company-specific” approach will be taken by the Staff when evaluating the significance of a 
policy issue raised by a proposal. 

The 1998 Release identified two central considerations that underlie the ordinary 
business exclusion. The first is the subject matter of the proposal, since “[c]ertain tasks are so 
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fundamental to management’s ability to run a company on a day-to-day basis that they could not, 
as a practical matter, be subject to direct shareholder oversight.” Id. The second consideration 
related to “the degree to which the proposal seeks to ‘micromanage’ the company by probing too 
deeply into matters of a complex nature upon which shareholders, as a group, would not be in a 
position to make an informed judgment.” Id. (citing Exchange Act Release No. 12999 (Nov. 22, 
1976)). 

Framing a shareholder proposal in the form of a request for a report, including requesting 
a report of certain risks, does not change the nature of the proposal. The Commission has stated 
that a proposal requesting the dissemination of a report may be excludable under Rule 14a-
8(i)(7) if the subject matter of the report is within the ordinary business of the issuer. See 
Exchange Act Release No. 20091 (Aug. 16, 1983) (the “1983 Release”); see also Johnson 
Controls, Inc. (avail. Oct. 26, 1999) (“[Where] the subject matter of the additional disclosure 
sought in a particular proposal involves a matter of ordinary business . . . it may be excluded 
under [R]ule 14a-8(i)(7).”).   

A proposal’s request for a review of certain risks also does not preclude exclusion if the 
underlying subject matter of the proposal is ordinary business. The Staff indicated in Legal 
Bulletin No. 14E (Oct. 27, 2009) (“SLB 14E”), that in evaluating shareholder proposals that 
request a risk assessment the Staff:  

[R]ather than focusing on whether a proposal and supporting statement relate to the 
company engaging in an evaluation of risk, we will instead focus on the subject matter to 
which the risk pertains or that gives rise to the risk. . . . [S]imilar to the way in which we 
analyze proposals asking for the preparation of a report, the formation of a committee or 
the inclusion of disclosure in a Commission-prescribed document—where we look to the 
underlying subject matter of the report, committee or disclosure to determine whether the 
proposal relates to ordinary business—we will consider whether the underlying subject 
matter of the risk evaluation involves a matter of ordinary business to the company. 

B. The Proposal May Be Excluded Because it Relates to the Company’s 
Management of Its Workforce. 
 

The Commission and Staff have long held that a shareholder proposal may be excluded 
under Rule 14a-8(i)(7) if it, like the Proposal, relates to a company’s management of its 
workforce. Notably, in United Technologies Corp. (avail. Feb. 19, 1993), the Staff concurred that 
a proposal related to employee hiring and firing could be excluded as ordinary business and 
explained that examples of excludable ordinary business categories included “management of the 
workplace, employee supervision, labor-management relations, employee hiring and firing, 
conditions of the employment and employee training and motivation” (emphasis added). The 
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Commission subsequently recognized in the 1998 Release that “management of the workforce” 
is “fundamental to management’s ability to run a company on a day-to-day basis.” 

The Staff historically has concurred in the exclusions of proposals that, like the Proposal, 
seek to address a company’s labor-management relations because they relate to the ordinary 
business matters of workforce management and employee relations. For example, in 
Amazon.com, Inc. (avail. April 4, 2025), the Staff permitted exclusion of a proposal requesting 
that the company commission an independent, third-party assessment of its adherence to its 
stated commitment to workers’ freedom of association and collective bargaining rights per the 
Core Conventions of the International Labor Organization (ILO) and the ILO Declaration on 
Fundamental Principles and Rights at Work, noting that proposal related to the company’s 
ordinary business operations. See also Wells Fargo & Company (avail. Feb 21, 2025) (same) and 
Nextstar Media Group, Inc. (avail. Feb. 7, 2025) (same). 

Here, the Proposal directly addresses the management of the Company’s employees by 
requesting an assessment of the Company’s internal policies on worker’s freedom of association 
and collective bargaining rights. Specifically, the Proposal asks for a report showing that the 
Company’s internal policies are “consistent with the International Labour Organization’s 
Declaration on Fundamental Principles and Rights at Work and the UN Guiding Principles on 
Business and Human Rights.” Similar to the precedents cited above, the Proposal relates to the 
Company’s engagement with its employees in the context of collective bargaining and 
unionization within its workforce, which has a direct bearing on how the Company manages its 
employee relationships, including its policies and practices related to the hiring, termination, 
retention, and promotion of employees, as well as how the Company sets and modifies the terms 
and conditions of employment. Accordingly, because the Proposal relates specifically to how the 
Company manages its workforce and its policies concerning employee relations, it is excludable 
under Rule 14a-8(i)(7). 

That the Proposal asks for a report on these ordinary business matters does not change the 
conclusion that the Proposal can be excluded pursuant to Rule 14a-8(i)(7). As previously 
discussed, the Commission has stated that a proposal requesting the dissemination of a report 
may be excludable under Rule 14a-8(i)(7) if the subject matter of the report is within the 
ordinary business of the issuer. See 1983 Release.  

C. The Proposal Does Not Raise a Significant Policy Issue. 
 

As noted above, SLB 14M makes clear that a proposal can overcome the ordinary 
business exclusion if the proposal “raises a policy issue that transcends the individual company’s 
ordinary business operations.” SLB 14M also reaffirms the Commission’s past statement that the 
determination as to whether a proposal deals with a matter relating to a company’s ordinary 
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business operations is “made on a case-by-case basis, taking into account factors such as the 
nature of the proposal and the circumstances of the company to which it is directed.”  

Here, the Proposal does not focus on a significant social policy issue that transcends the 
ordinary business of the Company. Even though the Proposal raises workers’ rights as a policy 
issue, the Proposal’s overarching concern is with the Company’s ordinary business decisions 
with respect to management of the workforce. In fact, the Proposal’s supporting statement 
specifically states that its purpose is to provide investors with confidence that the Company is 
“appropriately managing its relationship to labor.” The Staff has previously permitted exclusion 
of analogous proposals that facially pertained to workers’ rights, while primarily focusing on the 
company’s ordinary business matters. See, e.g., Tesla, Inc. (avail. May 2, 2025) (permitting 
exclusion of a proposal asking the company adopt and disclose a noninterference policy 
upholding the rights to freedom of association and collective bargaining in its operations because 
the proposal relates to the company’s ordinary business operations); Amazon.com, Inc.; Wells 
Fargo & Company; and Nextstar Media Group, Inc. Accordingly, and consistent with the Staff’s 
longstanding practice, the Proposal may be excluded under Rule 14a-8(i)(7) as relating to the 
Company’s ordinary business operations. 
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CONCLUSION 

Based on the foregoing analysis, the Company intends to exclude the Proposal from its 
2026 Proxy Materials, and we respectfully request that the Staff concur that the Proposal may be 
excluded pursuant to Rule 14a-8(i)(7). 

We would be happy to provide you with any additional information and answer any 
questions that you may have regarding this request. Please do not hesitate to call me at 
(214) 969-4851 or email me at fkeel@jonesday.com. If the Staff does not concur with the 
Company’s position, we would appreciate an opportunity to confer with the Staff concerning 
these matters prior to the issuance of its response. 

 
 
 
 
 
 
 
 
 
 
 

Sincerely, 

Ferrell M. Keel 
 

Attachment 

cc: Michael J. Solecki, Jones Day 



 

 

EXHIBIT A 










